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(W-129)

(Car.)

United States District Court, Western District of

Washington, Northern Division.

May, 1931, Term.

No. 41,607.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

JOHN LOOMIS and GEORGE E. WALKER,
Defendants.

INDICTMENT.

Vio. Sees. 3 and 26, Title II, National Prohibition

Act.

United States of America,

Western District of Washington,

Northern Division,—ss.

The grand jurors of the United States of America,

being duly selected, impaneled, sworn and charged

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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to inquire within and for the Northern Division of

the Western District of Washington, upon their

oaths present

:

COUNT L
That John Loomis and George E. Walker, on the

third day of July, in the year of our Lord, one thou-

sand nine hundred and thirty-one, at the City of

Seattle, in the Northern Division of the Western

District of Washington, and within the jurisdiction

of this court, then and there being, did then and

there knowingly, wilfully, and unlawfully have and

possess certain intoxicating liquor, to wit, two and

one-half (2i/^) quarts of a certain liquor known as

gin, and two (2) pints of a certain liquor known as

whiskey, then and there containing more than one-

half of one per centum of alcohol by volume and

then and there fit for use for beverage purposes, a

more particular description of the amount and kind

whereof being to the said grand jurors unknown,

intended then and there by the said John Loomis

and George E. Walker for use in violating the Act

of Congress passed October 28, 1919, known as the

National Prohibition Act, by selling, bartering, ex-

changing, giving away, and furnishing the said in-

toxicating liquor, which said possession of the [2]

said intoxicating liquor by the said John Loomis and

George E. Walker, as aforesaid, was then and there

unlawful and prohibited by the Act of Congress

known as the National Prohibition Act; contrary

to the form of the statute in such case made and

provided, and against the peace and dignity of the

United States of America.
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And the grand jurors aforesaid, upon their oaths

aforesaid, do further present

:

COUNT II.

That prior to the commission by the said George

E. Walker of the said offense of possessing intoxi-

cating liquor herein set forth and described in man-

ner and form as aforesaid, said George E. Walker,

on the 5th day of November, 1923, in Cause No. 7995,

at Seattle, in the United States District Court for

the Western District of Washington, Northern Divi-

sion, was duly and regularly convicted of the first

offense of possessing intoxicating liquor on the 22d

day of August, 1923, in violation of the said Act

of Congress known as the National Prohibition Act

;

contrary to the form of the statute in such case made

and provided, and against the peace and dignity of

the United States of America.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present

:

COUNT III.

That John Loomis and George E. Walker, on or

about the third day of July, in the year of our Lord

one thousand nine hundred and thirty-one, at the

city of Seattle, in the Northern Division of the

Western District of Washington, and within the

jurisdiction of this court, then and there being, did

then and there knowingly, wilfully, and unlawfully

transport in a certain vehicle then and there in

charge of the said John Loomis and George E.

Walker, to wit, an automobile known as a Reo
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Sedan, Motor No. R800376, Model 1931, certain in-

toxicating liquor, to wit, two and one-half (21/2)

quarts of a certain liquor known as gin, and two

(2) pints of a certain liquor known as whiskey, then

and there containing more than one-half of one per

centum of alcohol by volume and then and there fit

for use for beverage [3] purposes, a more par-

ticular description of the amount and kind whereof

being to the grand jurors unknown, and which trans-

porting by the said John Loomis and George E.

Walker, as aforesaid, was then and there unlawful

and prohibited by the Act of Congress passed Octo-

ber 28, 1919, known as the National Prohibition Act

;

contrary to the form of the statute in such case made

and provided, and against the peace and dignity of

the United States of America.

And the grand jurors aforesaid, upon their oaths

aforesaid, do further present

:

COUNT IV.

That prior to the commission by the said John

Loomis of the said offense of transporting intoxicat-

ing liquor herein set forth and described in manner

and form as aforesaid, said John Loomis, on the

28th day of March, 1923, in cause No. 7535, at

Seattle, in the United States District Coui-t for the

Western District of Washington, Northern Division,

was duly and regularly convicted of the first offense

of transporting intoxicating liquor on the 11th day

of December, 1922, in violation of the said Act of

Congress known as the National Prohibition Act;

contrary to the form of the statute in such case
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made and provided, and against the peace and dig-

nity of the United States of America.

ANTHONY SAVAGE,
United States Attorney.

CAMERON SHERWOOD,
Assistant United States Attorney.

[Endorsed] : A true bill.

ROBERT C. HILL,
Foreman, Grand Jury.

ANTHONY SAVAGE,
U. S. Attorney.

[Endorsed] : Presented to the court by the fore-

man of the Grand Jury in open court, in the pres-

ence of the Grand Jury, and filed in the U. S. Dis-

trict Court, Aug. 7, 1931. Ed. M. Lakin, Clerk. By
E. W. Pettit, Deputy. [4]

[Title of Court and Cause.]

ARRAIGNMENT.

Now, on this 17th day of August, 1931, Cameron

Sherwood, Assistant United States District Attor-

ney, appearing for the plaintiff, defendant John

Loomis, accompanied by his attorney, W. M. Whit-

ney, comes into open court for arraignment and an-

swers that his true name is John Loomis. Plea of

said defendant is ordered continued over one week.

Journal No. 19, at page 607. [5]
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[Title of Court and Cause.]

PLEA.

Excerpt from Trial Record Showing Plea of Not

Guilty.

Now, on this 26th day of August, 1931, Tom De
Wolfe and Cameron Sherwood, Assistant United

States District Attorneys, appearing for the plain-

tiff and Wm. M. Whitney, Esq., appearing as coun-

sel for the defendants, this cause is called for trial

and pleas of defendants. Reading of the indictment

is waived. Defendant Loomis enters a plea of not

guilty. * * *

Journal No. 19, at page 654. [6]

VERDICT.

We, the jury in the above-entitled cause, find the

defendant John Loomis is guilty as charged in Count

I of the Indictment herein; and further find the

defendant John Loomis is guilty as charged in Count

III of the Indictment herein; and further find the

defendant John Loomis is guilty as charged in

Count IV of the Indictment herein.

A. L. BLAKE,
Foreman.

[Endorsed] : Piled Aug. 28, 1931. [7]
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MOTION FOR NEW TRIAL.

Comes now the defendant, John Loomis, and pre-

sents this his motion for a new trial in the above-

entitled cause for the following reasons

:

1. Insufficiency of the evidence to justify the

verdict and the judgment of the court, and that such

verdict is against law.

2. Errors of law occurring at the trial and ex-

cepted to at the time by the defendant.

3. Errors of law occurring at the trial in denying

defendant's motion for a dismissal of the case

against the defendant at the close of the Govern-

ment's case.

4. Errors of law occurring at the trial in denying

the defendant's motion for a directed verdict at the

close of the Government's case.

5. Errors of law occurring at the trial in denying

the defendant's challenge to the sufficiency of the

evidence at the close of the Government's case.

6. Errors of law occurring at the trial in deny-

ing the defendant's motion for a directed verdict

at the conclusion of all the testimony in the case.

[8]

7. Refusal of the Court to strike from the con-

sideration by the jury of all testimony relating to

the partial bottle of gin taken from the automobile.

8. Refusal of the Court to strike from consider-

ation by the jury all testimony relating to statements

made by defendant J. E. Tardy after his arrest.

9. Error of law occurring at the trial in overrul-

ing defendant's objection to the introduction of the
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exhibits in the case submitted by the plaintiff and
in refusing to strike the exhibits of the plaintiff and

the evidence relating thereto.

W. M. WHITNEY,
Attorney for Defendant John Loomis.

Copy of above received this 21 day of October,

1931.

ANTHONY SAVAGE,
Attorney for Plaintiff.

[Endorsed] : Filed Oct. 21, 1931. [9]

[Title of Court and Cause.]

ORDER EXTENDING TERM TO DECEMBER
15, 1931, FOR APPEAL PURPOSES.

Sentence Passed. Hearing. Motion for New Trial.

Now, on this 26th day of October, 1931, Cameron

Sherwood, Assistant United States District Attor-

ney, appearing for the plaintiff, defendant elohn

Loomis, being represented by W. M. Whitney, at

2 P. M. hearing is had on motion for new trial. The

same is argued and is denied and exception noted.

The defendant's contention that on the record the

offense of which he was convicted must be treated

as a misdemeanor is sustained by the court. Sen-

tence is passed at this time. It is ordered that the

term be extended to December 15, 1931, for appeal

purposes.

Journal No. 19, at page 724. [10]
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[Title of Court and Cause.]

SENTENCE.

Comes now on this 26th day of October, 1931, the

said defendant, John Loomis, into open court for

sentence and being informed by the Court of the

charges herein against him and of his conviction of

record herein, he is asked whether he has any legal

cause to show why sentence should not be passed and

judgment had against him and he nothing says

save as he before hath said, wherefore by reason

of the law and the premises, it is CONSIDERED,
ORDERED AND ADJUDGED by the Court that

the defendant is guilty of possession of intoxicating

liquor as charged in Count I of the Indictment, of

transporting certain intoxicating liquor as charged

in Count III of the Indictment, and of prior con-

viction of transportation of intoxicating liquor as

charged in Count IV of the Indictment, all in viola-

tion of the Act of October 28, 1919, known as the

National Prohibition Act, and that he be punished

by being imprisoned in the county jail in the cus-

tody of the Attorney General of the United

States, or his authorized representative, for the

period of three (3) months on Counts III and IV;
and to pay a fine of $500.00 on Count I, and that

he be further imprisoned until said fine is paid or

until he be discharged by law. Said fine is payable

$200.00 December 1, 1931, $200.00 January 1, 1932,

and $100.00 on February 1, 1932. And the defend-

ant is hereby remanded into the custody of the
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United States Marshal to carry this sentence into

execution.

Judgment and Decree, Vol. 7, page 258. [11]

ASSIGNMENTS OF EEROR.

Comes now the defendant, John Loomis, herein,

and in support of his petition for an appeal, sub-

mits that manifest errors were conmiitted in that

judgment of the Court entered on the 26th day of

October, 1931, in the above-entitled cause in the

following particulars:

1. The Court erred in refusing to grant defend-

ant's motion for a dismissal of the case against him,

made at the close of the Government's case, ex-

cepted to and exception allowed.

2. The Court erred in refusing to grant defend-

ant's motion for a dismissal of the case against him,

made at the close of all the evidence and testimony

in the case, excepted to and exception allowed.

3. The Court erred in denying defendant's

challenge to the sufficiency of the Government's

evidence made at the close of the Government's

case, excepted to and exception allowed.

4. The Court erred in denying defendant's

challenge to the sufficiency of the Government's

evidence made at the conclusion of all the testimony

and evidence at the trial, excepted to and excep-

tion allowed.

5. The Court erred in refusing to grant defend-

ant's motions for a directed verdict of not guilty
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on all counts made at the close of the Government's

case, excepted to and exception allowed. [12]

6. The Court erred in refusing to grant defend-

ant's motions for a directed verdict of not guilty

on all counts which were renewed at the conclusion

of all the testimony and evidence at the trial, ex-

cepted to and exception allowed.

7. The Court erred in refusing to strike Govern-

ment's Exhibits 1, 2, 3 and 5 and all testimony of

Government witnesses relating thereto, made at the

close of the Government's case and renewed at the

close of all the testimony, duly excepted to and ex-

ception allowed.

8. The Court erred in admitting in evidence

Government's Exhibits 1, 2, 3 an d and 6 and to

strike all testimony relating thereto when said Ex-

hibits were offered, duly excepted to and exceptions

allowed.

9. The Court erred in permitting the witnesses

on behalf of the Government to testify as to the

part bottle of gin seized at the automobile driven

by defendant and to statements of the defendant

made at, during, or immediately following the

search of his automobile and at the place of search,

to which objections were made and exceptions al-

lowed.

10. The Court erred in refusing to strike all

the testimony of Government's witnesses relating

to statements of the defendant made at, during or

immediately following the search of the automobile

to which objection was made and exception allowed.

11. The Court erred in allowing Government's

witness to testify to statements made by J. E.
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Tardy, a co-defendant, after Ms arrest, regarding

the connections between said Tardy and the defend-

ant Loomis, objected to and exception allowed.

[13]

12. The Court erred in refusing to strike the

testimony of Government's witness A. D. Sides, re-

lating to statements made by J. E. Tardy after his

arrest concerning his co-defendant John Loomis,

objected to and exception allowed.

13. The Court erred in overruling defendant's

objection to any testimony regarding Government's

Exhibits 1, 2, 3, 4 and 5, objected to and exception

allowed.

14. The Court erred in curtailing the defend-

ant's cross-examination of Government's witness

Ed M. Davis, excepted to by defendant and excep-

tion allowed.

15. The Court erred in failing to give the fol-

lowing instruction, being defendant's Proposed In-

struction No. 4, as follows

:

'^The jury is instructed that so-called admis-

sions or statements made by the defendant

after his arrest are to be considered and taken

with great caution, and evidence relating to

any alleged statements or admissions by a de-

fendant must be carefully considered, weighed

and scrutinized. This is based upon the rea-

son that the officers may have, or might have,

misunderstood the statements of a defendant,

or that the officers may have forgotten the

exact words or the substance of the alleged ad-

missions or statements."
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to which defendant excepted and exception allowed.

16. The Court erred in failing to give defend-

ant's Proposed Instruction No. 6, reading as fol-

lows:

''The JTiry is instructed to disregard any

alleged statements testified to by Agent An-

derson that the defendant Loomis made to him

at the car on the street.''

to which defendant excepted and exception allowed.

[14]

17. The Court erred in giving the following in-

struction to the jury;

''The jury will consider any statement in

the testimony testified to by the witnesses on

the part of the Government as to statements

made by the defendant Loomis, just what was

said, and the circumstances under which they

were said, and consider the testimony of all

the witnesses, and whether there would be the

possibility of mistake as to what was said,

rather than the particular thing that was testi-

fied by any one witness."

to which exception was taken by defendant, and
exception allowed.

18. The Court erred in giving the last sentence

of the following instruction

:

"You are instructed now that you may not

consider any statement that was made by

Walker or Tardy in the house as to anything

with relation to Loomis, because that was a

statement made in the absence of Loomis, be-

cause, if there was a conspiracy, it was after



14 John Loomis vs,

the conspiracy or confederacy had ended and

Walker was under arrest. So you will dis-

regard it. And you will likewise disregard

the half pint of gin that was found in the

automobile, and disregard the testimony with

relation to it. You may consider the conver-

sation and conduct of the officers and the par-

ties aside from this half pint or half quart of

gin."

to which exception was taken and allowed.

19. The Court erred in giving the following in-

struction to the jury:

^^As to Count 4, if you find the defendant

guilty of transportation, then you will find

him guilty of the former conviction, because

it is admitted that he was formerly convicted,

but if you find him innocent on the transporta-

tion count, then you cannot find him guilty of

former transportation. You must find him

guilty on all counts, or not guilty on all counts.

If he is guilty of transportation, he is guilty

of possession."

to which exception was taken and allowed. [15]

20. The Court erred in permitting Government's

Exhibit No. 6 to go to the jury, and the observation

of the Court in submitting the same to the jury as

follows

:

''This is simply upon a statement of interest.

They can simply consider that with relation

to the use of the car and the conduct with re-

lation to it, and whether it would carry any
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notice as to the transportation of the two quarts

of gin and the two pints of whiskey."

to which exception was taken and allowed.

21. The Court erred in overruling the defend-

ant's motion for a new trial upon the grounds and

reasons therein stated, excepted to and exception

allowed.

WHEREFORE the defendant prays the judg-

ment of said court be reversed and this cause be

remanded to the said District Court and such direc-

tions be given that the alleged errors may be cor-

rected and law and justice done in the matter.

W. M. WHITNEY,
W. M. WHITNEY,

Attorney for Defendant.

Received a copy of the within assignment of error

this 26th day of October, 1931.

CAMERON SHERWOOD,
Attorney for Plaintiff,

Asst. U. S. Atty.

[Endorsed] : Piled Oct. 26, 1931. [16]

PETITION FOR APPEAL.

Comes now the defendant, John Loomis, herein,

and having heretofore filed in the above-entitled

cause his assignments of error, hereby gives notice

that he appeals to the Circuit Court of Appeals

for the Ninth Circuit from the judgment and sen-

tence of this court entered on the 26 day of October,

1931, based upon the verdict of the jury finding
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the defendant guilty of Counts I, III and IV as

charged in the Indictment, and the said defendant

respectfully prays this Court that his appeal be

allowed.

W. M. WHITNEY,
Attorney for Defendant John Loomis.

Copy of above received this 26th day of October,

1931.

CAMERON SHERWOOD,
Attorney for Plaintiff,

Asst. U. S. Atty.

[Endorsed] : Filed Oct. 26, 1931. [17]

ORDER ALLOWING APPEAL.

Upon considering the notice and petition for

appeal herein filed, and the Court being otherwise

fully informed in the premises

—

IT IS HEREBY ORDERED that upon giving

an appeal bond in the sum of $2,500.00, the appeal

of the defendant John Loomis be, and the same is

hereby allowed, and that citation may issue.

Done in open court this 26th day of October,

1931.

JEREMIAH NETERER,
United States District Judge.

Copy of above received this 26th day of October,

1931.

CAMERON SHERWOOD,
Attorney for Plaintiff,

Asst. U. S. Atty.

[Endorsed] : Filed Oct. 26, 1931. [18]
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[Title of Court and Cause.]

BOND FOR APPEARANCE BEFORE DIS-

TRICT COURT AND BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, John Loomis, as principal, and American

Bonding Company of Baltimore, a corporation, as

surety, are held and firmly bound unto the United

States of America, in the full and just sum of

Twenty Five Hundred ($2500.00) Dollars, to be

paid to the United States of America to which pay-

ment well and truly to be paid we bind ourselves,

our heirs, executors and administrators, entirely

and severally by these presents.

Sealed with our seals and dated this 28th day of

August, in the year of our Lord one Thousand nine

hundred and thirty-one.

WHEREAS, on the 28th day of August, 1931,

in the District Court of the United States for the

Western District of Washington, Northern Divi-

sion, in a suit pending in said court between the

United States of America, plaintiff, and John

Loomis, defendant, being No. 41,607, Clerk's office

in said court, a jury returned a verdict of guilty

against the said John Loomis on Counts 1, 3, and

4 of the Indictment in said action, charging the

offense of possession and transportation and a prior

conviction of transportation of intoxicating liquors,

to wit, certain gin and whiskey, and

WHEREAS, formal judgment and sentence in

said action was postponed by the said court imtil

the 26th day of October, 1931, and
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WHEREAS, the said John Loomis, principal

herein, contemplates and intends to appeal from

any judgment and sentence to be rendered by the

said District Court against the said John Loomis,

principal, to the United States Circuit Court of

Appeals for the Nineth Circuit to reverse any judg-

ment and sentence in the aforesaid action that may
be imposed, and

WHEREAS, the said John Loomis, the principal,

contemplates and intends to diligently pursue all

steps in prosecuting on appeal from [19] the

judgment and sentence from the United States Dis-

trict Court, and will cause to be issued and filed a

notice of appeal and a petition for appeal, and to

present an order allowing the appeal, and will pre-

sent a citation addressed to and admonishing the

United States of America to be and appear in the

United States Circuit Court of Appeals for the 9th

Circuit at the City of San Francisco, State of Cali-

fornia, thirty days from and after the date of said

citation,

—

NOW, THEREFORE, the condition of the above

obligation and recognizance is that if the said John

Loomis, the principal herein, shall personally be

and appear before the District Court of the United

States in and for the Western District of Wash-

ington, Northern Division, in the City of Seattle,

Washington, in said District, on the 26th day of

October, 1931, or any date prior thereto as may be

ordered by the Court, and from time to time and

from term to term thereafter to which the case may

be continued, and then and there answer the charge
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of on or about July 3d, 1931, within said District,

in violation of National Prohibition Act of the

United States of unlawfully, wilfully and felon-

iously having possessed and transported certain

intoxicating liquor called whiskey and gin, and also

appear for sentence for having been convicted by

the verdict of a jury rendered against him on or

about August 28th, 1931, for the aforementioned

offenses, and then and there obey the judgment of

the said court, and not depart without leave there-

from, and

Is that said John Loomis, principal, shall be and

appear either in person or by attorney in the United

States Circuit Court of Appeals for the 9th Cir-

cuit, on such day or days as may be appointed for

the hearing of said cause, in said court, and prose-

cute his said appeal, and abide by and obe}^ all

orders made by the United States Circuit Court of

Appeals for the 9th Circuit in said cause, and shall

surrender himself in the execution of any judg-

ment and sentence appealed from by the said John

Loomis, the principal herein, from the Western

District of Washington, Northern Division, [20]

as the said United States Circuit Court of Appeals

for the 9th Circuit may direct, if the judgment and

sentence appealed from and against him shall be

affirmed, or the writ of error on appeal is dismissed

;

and if he shall appear for trial in the District Court

of the United States for the Western District of

Washington, Northern Division, on such day or

days as may be appointed for a re-trial, by said

District Court, and abide by and obey all orders
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made by said court, provided the judgment and

sentence against him shall be reversed by the

United States Circuit Court of Appeals for the

9th Circuit, then the above obligation to be void;

otherwise to remain in full force, virtue and effect.

JOHN LOOMIS,
Principal.

AMERICAN BONDING COMPANY OP
BALTIMORE.

[Seal] By BLANCHE RISING,
Attorney-in-fact,

Surety.

O. K.—TOM DeWOLFE,
Asst. U. S. Atty.

Approved August 28, 1931.

ED. M. LAKIN,
Clerk.

By S. E. Leitch,

Deputy.

[Endorsed] : Filed Aug. 28, 1931. [21]

[Title of Court and Cause.]

ORDER DIRECTING CLERK TO APPROVE
BOND.

Now, on this 28th day of August, 1931, in cham-

bers, on ex parte application of Wm. M. Whitney,

attorney for the above-named defendant, and his

statement that the United States District Attorney

will approve such a bond if allowed, IT IS OR-

DERED that the defendant may file a bond in the
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8um of $2,500.00, conditioned as both bail and ap-

peal bond, in the event appeal be taken. Such bond

is to be a surety company bond and to be approved

by the Clerk after approval by the United States

District Attorney.

Journal No. 19, at page 663. [22]

ORDER APPROVING APPEAL BOND.

It appearing that the defendant, John Loomis,

has heretofore, on August 28th, 1931, filed his bond

in the sum of $2,500.00 with the American Bonding

Company, as surety, conditioned both for his con-

tinued appearance before the District Court and

as a bond on appeal, and that the said bond has

heretofore been approved on August 28th, 1931, by

the United States District Attorney,

—

NOW THEREFORE, IT IS HEREBY OR-
DERED that the said bond is hereby approved as

bond on appeal of the defendant John Loomis.

Done in open court this 26*th day of October, 1931.

NETERER,
United States District Judge.

O. K.—TOM DeWOLFE,
Asst. U. S. Atty.

Copy of above received this 26th day of October,

1931.

CAMERON SHERWOOD,
Attorney for Plaintiff,

Asst. U. S. Atty.

[Endorsed] : Filed Oct. 26, 1931. [23]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING DECEMBER 15, 1931, TO SERVE AND
LODGE PROPOSED BILL OF EXCEP-
TIONS.

Now on this 2d day of November, 1931, Cameron

Sherwood, Assistant United States District At-

torney, appearing for the plaintiff and W. M. Whit-

ney, Esq., appearing as counsel for the defendant,

it is ordered, on oral motion of counsel for the

defendant that the above-entitled cause be con-

tinued over the term for the purpose of perfect-

ing appeal herein, and extending to and including

December 15, 1931, the time within which the de-

fendant shall serve and lodge his proposed bill of

exceptions.

Journal No. 19, Page 767. [24]

STIPULATION EXTENDING TERM TO AND
INCLUDING JANUARY 15, 1932, TO PER-
MIT LODGING BILL OF EXCEPTIONS
AND PERFECTING APPEAL.

IT IS HEREBY STIPULATED between plain-

tiff and defendant, John Loomis, through their re-

spective undersigned attorneys, that defendant may

have the term extended to and including January

15, 1932, within which to lodge his bill of exceptions

and to perfect his appeal.
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Dated this 10th day of December, 1931.

ANTHONY SAVAGE,
United States Attorney,

CAMERON SHERWOOD,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

W. M. WHITNEY,
Attorney for Defendant John Loomis.

[Endorsed] : Filed Dec. 11, 1931. [25]

ORDER EXTENDING TIME TO JANUARY
15, 1932, FOR LODGING AND PERFECT-
ING RECORD ON APPEAL.

Upon reading stipulation of counsel herein, IT

IS HEREBY ORDERED that the term and time

be extended until January 15, 1932, for the purpose

of lodging bill of exceptions and the record and

perfecting the appeal in the above-entitled cause.

Done in open court this 11 day of December, 1931.

NETERER,
District Judge.

[Endorsed] : Filed Dec. 11, 1931 [26]

[Title of Court and Cause.]

DOCKET ENTRY SHOWING LODGING OF
PROPOSED BILL OF EXCEPTIONS

12/11/31—^Lodged proposed bill of exceptions and

notice of settlement. [27]
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NOTICE OF APPLICATION OF TIME FOE
SETTLEMENT AND CERTIFYING BILL
OF EXCEPTIONS.

To the Plaintiff, United States of America, and

Hon. ANTHONY SAVAGE, United States

Attorney

:

You, and each of you, will hereby take notice

that the defendant and appellant, John Loomis, will

apply to the Honorable Jeremiah Neterer, a Judge

of the United States Court, for the Western Dis-

trict of Washington, Northern Division, in his

courtroom at two P. M. on the 21 day of December,

1931, to settle and certify the bill of exceptions of

the defendant heretofore lodged and filed and

served upon the plaintiff.

Dated at Seattle, Washington, this 11 day of

December, 1931.

W. M. WHITNEY,
Attorney for Defendant John Loomis.

Received a copy of the within notice of applica-

tion of time for settlement and certifying bill of

exceptions this 11 day of December, 1931.

ANTHONY SAVAGE,
Attorney for Plaintiff.

[Endorsed] : Filed Dec. 11, 1931. [28]
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BILL OP EXCEPTIONS OP DEPENDANT
JOHN LOOMIS.

BE IT REMEMBERED, that heretofore, to wit,

on the 26th day of August, 1931, at the hour of 10

o'clock A. M., the above-entitled cause came regu-

larly on for trial before the Honorable Jeremiah

Neterer, one of the Judges of the above-entitled

court, sitting with a jury, in the north courtroom of

the Pederal Building at Seattle, Washington; the

plaintiff appeared by Cameron Sherwood, Assistant

United States Attorney, and Tom DeWolfe, Assis-

tant United States Attorney, its attorneys and coun-

sel; the defendants John Loomis and George E.

Walker appeared by their attorney, W. M. Whit-

ney; both sides announced that they were read}^

for trial.

Thereupon a motion to suppress certain evidence

on behalf of defendant John Loomis, consisting of

a part bottle of gin seized from the automobile oper-

ated by said Loomis on the night of July 3d, 1931,

was made by Mr. Whitney, oral testimony was

given hy witnesses on behalf of both plaintiff and

defendant, the motion was denied by the Court, and

exception taken.

Thereupon Mr. Whitney announced that the true

name of the defendant George E. Walker was J. E.

Tardy, and that the defendant Tardy desired to

plead guilty to the possession and transportation

counts, [29] being Counts 1 and 3 of the indict-

ment. The plea of the defendant Walker was

thereupon taken to Counts 1 and 3 and upon motion
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of Mr. Sherwood, Assistant United States Attorney,

Count 2 was dismissed; a plea of not guilty to the

indictment was thereupon entered by the defendant

Loomis; a jury was then and there duly impaneled

and sworn to try the said cause. Mr. Sherwood

then made an opening statement of the plaintiff's

case to the jury, and whereupon the following pro-

ceedings were had and testimony given, to wit

:

TESTIMONY OF C. A. HERE, FOR THE GOV-
ERNMENT.

•C. A. HERR, having been first duly sw^orn as a

witness on behalf of the Government testified in

substance as follows, in answer to questions pro-

pounded by Mr. SHERWOOD:

Direct Examination.

My name is C. A. Herr, and I am a Federal Pro-

hibition OlHcer with more than five years experience.

I had received the telephone number of East 1111

several months before from my superior officers and

on July 3d, 1931, I made arrangements to call that

number, and did call it shortly after midnight, and

ordered 2 quarts of gin and 2 pints of whiskey. I

was at Apartment E, in the Westport Apartments

when I placed the call, and Agents Church and

Anderson were with me.

Q. Just tell the conversation you had at the other

end of the wire.

Mr. WHITNEY.—I object unless it is shown to

he this defendant.

The COURT.—Sustained.
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Q. What did you say to him?

Mr. WHITNEY.—I object to that for the same

reason.

The COURT.—Sustained.

WITNESS.—(Continuing.) I asked to have the

liquor delivered at the apartment and waited about

20 minutes for the delivery when the defendant

Tardy entered the Apartment with an overcoat on

and he produced two quarts of gin and two pints

of bonded whiskey, which he [30] laid on the

table. That was what we had ordered and in re-

sponse to my question stated it was $14.00.

Mr. WHITNEY.—That was Mr. Walker who has

pleaded guilty.

WITNESS.—Yes.
Mr. WHITNEY.—We object to that as not being

connected with the defendant Loomis.

The COURT.—Yes, it will be sustained at this

time.

WITNESS.—(Continuing). After Walker stated

the price I placed him under arrest. Agent Church

was in the apartment and he took the defendant

Walker in custody. I went outside and told Agent

Sides that a delivery of liquor had been made to

the apartment. I went to the front of the apart-

ment house on Roy Street and saw a 1931 Reo sedan

parked in front of the apartment house with the

motor running. Just as I approached the car, our

Government car drove down in front of the Reo
Sedan. I noticed a man, whose name I later

learned was the defendant Loomis, at the wheel and
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(Testimony of C. A. Herr.)

another lady with him in the front seat. I did not

know Loomis at this time. There was another man
in the back seat of the car. I didn't know either

of the three people in the car. Agent Sides and

Agent Anderson were talking to the people in the

car. I went by the car up to the corner, returned

and a little later went back in the Apartment House.

Cross-examination by Mr. WHITNEY.

Walker had two quarts of gin in his inside pocket

and two bottles of bonded liquor in the outside

pockets of his overcoat, all concealed, when he came

in the apartment, and they couldn't be seen until

removed from his clothing. I think he had on a

gray overcoat. I didn't order a part bottle of gin.

I did not see Mr. Loomis or anyone else drive up,

nor Walker get out of Loomis 's car. The car was

a little to the east of the Apartment House and the

occupants of the car conducted themselves in an

orderly manner so far as I observed before the

officers drove up. There was some loud talking

after the officers came [31] to the car. I walked

by the car just a moment before Officers Sides and

Anderson came to the car. I don't remember seeing

any windows of the car lowered.

Redirect Examination.

WITNESS.— (Continuing.) The bottles of li-

quor brought into the apartment by defendant

Walker are Government's Exhibits 1, 2, 3, and 5.

Mr. SHERWOOD.—Mr. Herr refers to the Ex-

hibits by number.
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A. This exhibit No. 4—that is one of them (indi-

cating) and this is another quart of gin, exhibit

No. 4—and this is exhibit No. 5, and the other one

is exhibit No. 2.

Mr. WHITNEY.—If the Court please, in order

to save my record, I object to any testimony in

reference to these bottles of liquor at this time and

move to strike any testimony with reference to it.

The COURT.—Overruled.
Mr. WHITNEY.—Exception.

WITNESS.— (Continuing.) I identify Govern-

ment's Exhibits Nos. 1, 2, 3, and 5 as the two pints

of whiskey and the two quarts of gin that Walker

had on his person and which I ordered over the tele-

phone.

Mr. SHERWOOD.—I will offer in evidence Gov-

ernment's Exhibits numbered 2, 5, 3, and 1.

Mr. WHITNEY.—I object to them on the ground,

—these four exhibits that you speak about,—num-

bers 2, 5, 3, and 1, are the ones that you say that

Walker brought into the apartment?

A. Yes, sir.

Q. And you seized them at that time?

A. Yes, sir.

Mr. WHITNEY.—I now object to them on the

ground,

—

Mr. SHERWOOD.—I will prove the contents.

Mr. WHITNEY.—I object to them as incom-

petent, irrelevant and [32] immaterial. It has

not been tied down to this defendant.

Mr. SHERWOOD.—I will reserve it.

The COURT.—He says he will reserve it.
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TESTIMONY OF ED M. DAVIS, FOR THE
GOVERNMENT.

ED M. DAVIS, having been first duly sworn on

'behalf of the Grovernment, testified in substance as

follows

:

Direct Examination.

I am a deputy sheriff of King County, Washing-

ton, and have been for more than four years. On
the night of July 3, 1931, I was with Agent Sides

stationed to the east of the Westport Apartments

and saw a Reo car drive westerly on the north side

of Roy Street, in Seattle, at which time the car

stopped and a man alighted from the car and went

into the Westport Apartments. The car then went

west to a street crossing, turned around, headed

east, stopped just east of Westport Apartments. I

could not see how the man was dressed who alighted

from the car.

Cross-examination.

WITNESS.—(Continuing.) I would not be able

to identify the man who got out of the car. I did

not know the occupants of the car and never saw

the car before.

TESTIMONY OF O. L. CHURCH, FOR THE
GOVERNMENT.

G. L. CHURCH, having been first duly sworn as

a witness on behalf of the Government testified in

substance as follows:
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Direct Examination.

I am now and have been for 7 or 8 years a Fed-

eral Prohibition Agent. On the night of July 3,

1931, I was in apartment E, Westport Apartments

with Agent Herr and Anderson. About five min-

utes to 12 Mr. Herr called a telephone number and

asked over the telephone for two 'bottles of gin

and two bottles of whiskey to be delivered to apart-

ment E, Westport Apartments on West Roy Street.

We waited until 12:30' A. M. when the door-bell

rang and defendant [33] Walker was admitted,

and from his person took two bottles of gin and two

bottles of whiskey. In response to my question he

said the price was $14.00. Mr. Herr then showed

Walker his badge and arrested him. I took Walker

out into the kitchen, started to take his personal

history and Mr. Sides came in the kitchen in a

little while and asked Walker some questions.

Mr. WHITNEY.—Just a moment. As to what

was said after the arrest, that would not be com-

petent testimony as to Mr. Loomis in any way.

Mr. SHERWOOD.—I will connect it up.

Mr. WHITNEY.—I think that should be done

first.

The COURT.—Answer.
Mr. WHITNEY.—Exception.
A. WITNESS.—(Continuing.) Mr. Sides said:

''You drove up in a Reo car with Loomis. '

' Walker
denied it, and he said: ''Why, I know that you did.

I saw you,'' and Walker then admitted it.

The COURT.—What did he say?
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The WITNESS.—In substance it was this: ''If

you fellows know that I did, there is no use deny-

ing it."

Cross-examination.

Witness CHURCH testified on cross-examination

as follows:

We had made a raid on apartment E at the West-

port Apartments that evening, and arrested sev-

eral people including one Olson, the occupant there-

of. We took possession of the Apartment and

began calling up a number of the telephone numbers

of bootleggers to get deliveries, probably half a

dozen, beginning about 9 o'clock. [34]

I testified before the commissioner and the de-

fendant Loomis was there. I recall a question you

asked me. I had stated that Mr. Walker had ad-

mitted that he came up in the Reo car. Substan-

tially you asked this question, ''Just what words

did he use?" and I answered to that, "Well, let

me see. Well, something to this effect: He said,

'Well, if you saw me, I don't think there is any use

of arguing about it,' or something to that effect."

It is my recollection of what was said—"Isn't this

what was said? He asked if he didn't get out of

that car, and he said that Reo and he said 'No.' He
came in a Ford and left it down here and walked up

Roy Street and across there?" To which I an-

swered: "He said, 'What is the use of lying to me?

We know what way you came, and when you didn't

do that.' And then Walker threw up his hands

and said, 'If you know, you know,' and practically
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ended the conversation." I didn't hold any con-

versation over the phone about this order, didn't

see anyone get out of the car. Mr. Herr left the

apartment soon after Walker's arrest. Walker had

the liquor in his pockets and it was not visible.

Government's Exhibit 4 was not brought in [35]

the apartment by Walker, but one of the agents

brought it in later. The bottles Walker brought

were full bottles.

TESTIMONY OF A. D. SIDES, FOR THE
GOVERNMENT.

A. D. SIDES, having been first duly sworn as a

witness on behalf of the Government, testified in

substance as follows

:

Direct Examination.

I am a Prohibition Agent and have been such

since March, 1929. On the night of July 3d, 1931,

I was waiting outside of the Westport Apartments

a little to the east thereof, and on the south side of

Roy Street, by prearrangement with Agents Herr

and Church, expecting deliveries of liquor to be

made there. I had been at this place about 25 min-

utes when a car drove up on the opposite side of the

street and Walker got out of the car. He was

dressed in a light weight overcoat and crossed the

street and came down along the side of the Westport

Apartments and disappeared into the apartment

from the rear thereof. The automobile drove to

the street intersection, turned around, came east
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on Roy Street, and stopped about the width of the

street away from me. Car was driven by defendant

Loomis drive up to the corner; and he said that

car. While I waited there finally one of the agents

came out and said some liquor had been taken into

apartment house and then we got the Government

car and drove in front of Loomis 's car and headed

it off so it could not escape. At that time we found

the gin in the back of the car. I didn't know

Loomis. I didn't go into the Apartment House

until after I had stopped the Loomis car. When I

went into the Apartment House I recognized Walker

as being the man that had gotten out of the Reo

car driven by Loomis. I had some conversation

with Walker in the Apartment House after his ar-

rest.

Q. What did you say to him and what did he say

to you? [36]

A. I asked him if he didn't drive up in the Reo

car outside, and he said he didn't. I told him I

saw him come up and that I saw Mr. Loomis drive

up to the corner; and he said that If I knew there

was no use arguing about it.

Q. What did he say about delivering the liquor?

A. He said he was making the last delivery, and

that Mr. Loomis had asked him to deliver it.

Mr. WHITNEY.—I object to that, your Honor,

and I move to strike this. It was after the arrest,

and, besides, it was not in the presence of the defend-

ant.

The COURT.—I will not strike it. He has al-

ready answered.
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Mr. WHITNEY.—I didn't expect that answer to

be given.

The COURT.—No, the objection must be made

before the answer. Proceed.

Mr. WHITNEY.—Exception.

The COURT.—Proceed.
Q. Then you went back to the street where the car

was and placed the defendant under arrest ?

A. Yes, sir.

Q. You found a bottle of liquor in the back seat

at that time ? A. Yes, sir.

Q. Showing you Government's Exhibit No. 4,

marked for identification, I will ask you if this is

the bottle found in the back seat of the car ?

A. (Looking at bottle.) Yes, sir.

Q. Where was it when you first saw it ?

A. On the floor of the car.

Q. You had some scuffle with Moore over the

bottle? A. Somewhat. Not much. [37]

Q. What was the condition of the bottle ?

A. The cork was out.

Q. The liquor had been poured out?

A. Some of it.

WITNESS.— ( Continuing. ) I could smell liquor

on the breath of the occupants of the car. Mr.

Loomis did not act very much out of the way.

Mr. SHERWOOD.—What did Loomis say about

taking him to jail?

A. He said the liquor in the back seat was Moore's

and that we had him under arrest, and what was

the use of taking both of them.
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Q. What did he say about Walker?

Mr. WHITNEY.—I will object.

The COURT.—Overruled.
Mr. WHITNEY.—Exception.
A. (By WITNESS.) He refused to admit that

Walker was connected with it.

Q. He denied that Walker had gotten out of the

car? A. Yes.

WITNESS.— (Continuing.) Government's Ex-

hibit No. 4 is the bottle of gin that I saw in the auto-

mobile. I arrested Mr. Loomis and took him to jail.

Cross-examination.

Mr. SIDES testified as follows on cross-examina-

tion:

I was halfway between the Apartment House and

the corner when the Reo car drove up on the oppo-

site side of the street. I didn't recognize the driver

of the car, had never seen Walker before, didn't

know Loomis by sight or otherwise. I did know

Don Moore but didn't recognize him until we looked

in the car. I didn't recognize Loomis' car as it

was new and had no regular [38] license number.

I had seized the car and apprehended the people

in it when Agent Herr came out and said a delivery

had been made, but he didn't describe or say who

had made the delivery to the Apartment and I didn't

know, when Agent Herr said a delivery had been

made, who had made it, until I saw the man Walker

in the house.

I was in error when I said that I had gone in the

Apartment House and observed who had made the
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delivery before I drove up in the Government car

and blocked passage of Loomis' car. I didn't talk

to Walker in the Apartment until I had driven in

front of Loomis' car and blocked the passage of his

car, and had seized a bottle from the car. I am not

sure whether the occupants of the car had been ar-

rested when I took the bottle into the Apartment

House. Agent Anderson and Deputy Sheriff Davis

were with me at the car. It was after midnight and

pretty dark at this place, but you could see the fonus

of the men but not their features.

I did not see the bottle of liquor on the floor of

the car before opening the door of the car. I had

already run my car in front of Loomis' car and

arrested the progress of the car before opening the

door. I don't believe I heard Mr. Loomis say,

^' Let's get out of here." I heard somebody in the

car say ''Let's get going." After blocking the car,

and while detaining and questioning Loomis, I heard

a thump on the floor of the car. The bottle part full

of gin was lying on the floor in the rear part of the

car. It was dark and I couldn't see the bottle lying

on the floor. I was the first one that opened the

door of the car.

I didn't see Mr. Loomis turn around after the

thump, nor hear him say anything about grabbing

the liquor and throwing it out.

Mr. SHERWOOD.—You didn't smell any odor

of liquor in the car prior to the thump you heard ?

A. I can't say I did. [39]

Mr. WHITNEY.—At this time I renew my mo-



38 John Loomis vs.

(Testimony of A. D. Sides.)

tion to strike the conversation regarding the matter.

I move to strike all the testimony regarding the

conversation that he has alleged that he had.

The COURT.—Motion denied.

Mr. WHITNEY.—Exception.

WITNESS.—(Continuing.) Neither Moore nor

Loomis admitted the liquor was his. The only con-

versation I had with Walker was when I first went

into the Apartment and asked him whether he was

the one who had left the car. Mr. Church was

present all the time when I was talking to Walker.

Upon redirect examination witness SIDES stated

the lights were burning on both the Government car

and Loomis' car, and that he could smell liquor

after the thump.

TESTIMONY OF H. E. ANDERSON, FOR THE
GOVERNMENT.

Mr. H. R. ANDERSON, being first duly sworn

as a witness on behalf of the Government, testified

in substance as follows in answer to questions pro-

pounded by Mr. SHERWOOD:

Direct Examination.

I am now, and have been for three years, a Fed-

eral Prohibition Agent; prior to that time was a

private investigator for two years. On the night

of July 3d, 1931, I was in Apartment E, Westport

Apartments, Seattle, with Agent Herr and Church,

by prearrangement. Agent Herr placed a tele-

phone call about midnight.
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Mr. SHERWOOD.—What number was called?

A. East 1111.

The COURT.—Do you know whose phone that

was?

The WITNESS.—I have heard it was Loomis'.

Mr. WHITNEY.—I move to strike the answer.

The COURT.—The jury will disregard it. [40]

WITNESS.— (Continuing.) Agent Herr asked

for two quarts of gin and a couple of pints of

bonded whiskey. After the liquor was ordered I

went outside of the Apartment. About half an hour

afterwards I saw a car drive by and Walker got

out of the car, dressed in a light overcoat, crossed

the street, and went into the rear of the Westport

Apartments. The car went down to the intersection,

turned around, came back and parked near the

Apartment House. I started down the sidewalk

towards Loomis' car and spoke to Sides in passing

him and when I came beside Loomis' car I stepped

up to the car and there was an odor of whiskey, and

I said, ^'What's going on here?'' and they began to

talk and said they were waiting for a party and I

told them I was a federal officer and the lady said,

^' Let's go," and said they were on a party and that

they were on their way home, and about that time

Agent Sides drove in front of Loomis' car. Sides

came up on the outside and there was a scuffle and

Loomis got out of the car and walked around to me,

and Sides went into the apartment to see if that

was the man who got out of the car.

Q. You sent him in ? A. Yes.



40 JoJin Loomis vs.

(Testimony of H. E. Anderson.)

Mr. WHITNEY.—Was this in the presence of

Loomis ?

WITNESS.—Yes.
Mr. WHITNEY.—Did Loomis hear it?

WITNESS.—Yes.,

The COURT.—The defendant was there.

WITNESS.—Yes, sir.

When Sides came back and reported about the

man who had got out of the car Loomis was placed

under arrest. I first saw the bottle in the rear of

the car when the scuffle occurred and Sides called out

that he had the bottle. I talked [41] with Loomis

considerable off and on there.

Mr. SHERWOOD.—Just state what he said with

relation to this affair.

A. The main subject was,—he said that ''You

have one man, there is no use taking everybody,"

that he wanted to go home himself, that he was out

riding, and he said, ''You have one man; there is no

use taking us all." In the apartment Walker made

the statement that he was making the last delivery

of the evening and that Loomis took him over there.

Mr. WHITNEY.—I object to that.

The COURT.—What was the question?

Mr. WHITNEY.—He asked what Walker said

that night, and I object unless it is shown that it was

in the presence of Loomis.

The COURT.—Overruled.
Mr. WHITNEY.—Exception.

Q. Was this after the arrest? A. Yes.

Mr. WHITNEY.—I object to it.
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The COURT.—Sustained as against the defendant

Loomis.

Cross-examination.

Witness SIDES testified on cross-examination.

I think all four windows of the car were down.

I could smell liquor when I came up on left-hand

side of the car. I think the liquor I smelled was

from the people's breath. It was quite dark. I

told the occupants I was a federal officer just before

Mr. Sides came up, and before any liquor was seized,

and I said to them '^Wait a minute" and that I

wanted to talk to them, that I told them that a de-

livery of liquor had been made and we wanted to

check it up and I restrained [42] them and de-

tained them. The lady said, '* Let's go home," but

I didn't let them; then Sides drove up and blocked

the car about that time. I came up before Deputy

Sheriff Davis—^fifteen or twenty feet in front of

him probably. I don't know whether Mr. Davis

was there after that or not. After Sides drove up

Loomis got out of the car after the bottle was seized,

and Sides went into the house after the scuffle and

after the seizure of the bottle.

I did not see the bottle of liquor before Mr. Sides

seized it. I testified that Loomis said at the car,

*^Why don't you let me go, you have one of my men,

there is no use taking us all." I don't know whether

anyone else was present when Loomis made that

remark. The agents were around there. Loomis

said it when he was standing by the car. Mr. Davis

was standing around there.
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TESTIMONY OF ED M. DAVIS, FOR THE
GOVERNMENT (RECALLED).

ED M. DAVIS, a Government witness heretofore

sworn, was recalled and upon direct examination by

Mr. Sherwood testified that he approached the right-

hand side of the car, heard a scuffle in the rear,

opened the right rear door, didn't find anything, and

Agent Sides said, '^I have got it." Then I saw

that the floor of the car had liquor on it. I did not

converse with Loomis.

On cross-examination witness Davis stated that he

did not hear Agent Anderson converse with Loomis.

Mr. SHERWOOD.—I understand it is stipulated

that the allegations of Count 4 of the indictment are

true. [43]

Mr. WHITNEY.—The defense admits that John

Loomis was convicted on the 25th day of March,

1923. The defendant in this case was convicted of

a first offense of transportation accurring on the

11th day of December, 1922.

Mr. SHERWOOD.—I will offer the exhibits.

Mr. WHITNEY.—I object to the introduction of

any of these bottles in evidence, on the ground that

they are incompetent, irrelevant and immaterial,

and on the ground, all except Exhibit No. 4, on the

ground that they have not been connected in any

way with the defendant Loomis, that they were not

seized from him or that he was in any way con-

nected with them, and therefore they would not be

admissible as against Loomis.
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The COURT.—I will deny the objection as to

these four bottles.

Mr. SHERWOOD.—I will offer this bottle found

at the time of the arrest. (Govt. No. 4.)

Mr. WHITNEY.—I will object to that on the

ground that the search was not shown to have been

a reasonable one, on the theory that it has not been

brought home to the defendant Loomis.

The COURT.—The objection will be overruled for

several reasons. The motion to suppress should

have been filed before trial was to begin.

Mr. WHITNEY.—Exception, your Honor.

The COURT.—Noted.
Mr. WHITNEY.—I move at this time to strike

all the testimony with reference to these exhibits,

1, 3, 2, and 5.

The COURT.—Denied.
Mr. WHITNEY.—Your Honor denied their in-

troduction in evidence ?

The COURT.—No, I admitted them. I denied

your objection.

(Whereupon Government's Exhibits 1, 2, 3, 4, and

5 were received in evidence.)

Mr. WHITNEY.—I take exception to your

Honor's ruling. I now [44] move to strike all

the testimony of the Government's witnesses and

take exception to the Court's ruling; and I take

exception to the ruling on Exhibit No. 4 on the

ground that the federal officers did not have prob-

able cause.

The COURT.—Denied.



44 John Loomis vs.

(Testimony of Ed M. Davis.)

Mr. WHITNEY.—Exception.
Mr. SHERWOOD.—I want it understood that

Plaintiff's Exhibit No. 1 is admitted, the motion to

suppress filed in behalf of the defendant Loomis.

The COURT.—Let it be marked No. 6.

Mr. SHERWOOD.—I would like to read the ex-

hibit to the jury.

The COURT.—Proceed.
(Mr. Sherwood reads Government's Exhibit No. 6

to the jury.)

Mr. SHERWOOD.—The Government rests.

Mr. WHITNEY.—In the absence of jury I would

like to make my motion.

The COURT.—Make the motion now.

Mr. WHITNEY.—Exception.
The COURT.—Proceed.
Mr. WHITNEY.—I desire to move for dismissal

against Loomis on the ground of insufficiency of the

evidence.

The COURT.—Is that all the motion^

Mr. WHITNEY.—That is one motion.

The COURT.—Make them all.

Mr. WHITNEY.—I also move the Court for a

directed verdict in favor of the defendant John

Loomis in this case, and I also challenge the suffi-

ciency of the evidence to justify a conviction.

The COURT.—All the motions are separately

denied.

Mr. WHITNEY.—And I further move at the

close of the Government's case to strike all the tes-

timony of the witnesses with reference [45] to the
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seizure of the exhibits 1, 2, 3, 4 and 5, on the ground

that they are incompetent, irrelevant and immate-

rial, seized without search-warrant, without probable

cause, and that the evidence is insufficient to connect

the defendant Loomis with the commission of any

crime.

The COURT.—Denied.
Mr. WHITNEY.—Exception to each of the rul-

ings of the Court.

The COURT.—Noted. Proceed on behalf of de-

fendant John Loomis.

PROCEEDINGS ON BEHALF OP DEPEND-
ANT JOHN LOOMIS.

Mr. Whitney on behalf of defendant John

Loomis, made his opening statement to the jury.

TESTIMONY OP ED M. DAVIS, ON BEHALP
OP DEPENDANT.

ED M. DAVIS, having been heretofore sworn as

a witness, was recalled on behalf of defendant and

testified as follows:

Direct Examination.

I was present near 119 West Roy Street on the

early morning of July 3, 1931, when the defendant

Loomis was arrested and Government's Exhibit No.

4 was seized from the car, and saw Agent Ander-

son talking to Loomis but did not hear Loomis say

anything.
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I did not see any liquor in the possession of

Walker when he got out of the car and never saw

any liquor in the car at all, but saw Agent Sides

have it in his hand. The floor boards were then

wet and liquor could be smelled.

TESTIMONY OP JOHN LOOMIS, ON BE-
HALF OP HIMSELF.

JOHN LOOMIS, having been first duly sworn

as a witness on behalf of himself, testified in sub-

stance as follows

:

Direct Examination.

I live at apartment 301, 427 Bellevue Avenue

North, Seattle, Washington, with my wife and

have for about a year. I have known Don Moore

for a long time and we are good personal friends.

Moore is in the restaurant business in Seattle.

Moore came to my apartment around 10 P. M. on

the night of the arrest. We visited a [46] while

and had two highballs at my home. I have known

defendant Tardy for a year or more and his family

for a long time. I have seen him occasionally and

saw him prior to July 3, 1931.

Tardy had told me where he was living at the

Charbern Apartments and had asked me to come

up and see his wife and baby. Moore, my wife

and myself decided to go out and get something to

eat and I suggested we call on defendant Walker

and his wife. He had told me he was living under

the name of "Walker," that the Welfare had helped
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him and he didn't want people to know his real

name. We went to Tardy 's apartment about 11

or 11:30.

We had been visiting at the Tardy 's for 15 or

20 minutes when the door-bell rang. Tardy stepped

outside, came back in and said he had to go down

on Roy Street and see a friend. Said he would

go with us if we would drop him off on Roy Street

first. Mrs. Tardy could not go because there was

no one to care for the baby. No telephone rang in

Walker's Apartment. Walker took his hat and

coat and said he would meet us downstairs in a

few minutes, and then went out ahead of us. My
wife and Mr. Moore and myself then went down-

stairs to our automobile which was parked in front

of the apartment. About the time w^e got in the

car Tardy came up and got in. I did not see any

liquor in the possession of Walker then, or at any

other time when he was with us that night, and did

not know he had any on his person or otherwise,

nor did he say he had any liquor. East 1111 is not

my telephone number and never has been. My
telephone number is Pr. 6783. I have no connec-

tion with East 1111, and did not know where it

was located, and did not take any orders for liquor

on the night in question, and did not know any had
been taken. Walker was not in my employ directly

or indirectly and I did not know what he was en-

gaged in. We drove down to Roy Street and he

told me to stop and Walker got out. I did [47]

not see him pass any bottle to Mr. Moore, nor did I
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see Mr. Moore have any bottle. After turning

around I drove up a little past the front of the

Westport Apartments and had just come to a stop

when the officers came up. I heard someone in the

rear seat say, '^ Let's be going/' but my progress

had been blocked. Agent Anderson refused to let

us go.

I did not know at first any of the men were

officers as I heard no announcement. I did not

know that there was any liquor in the car at any

time that night, and did not know the part bottle

had been seized until after I had got out of the

car. Nor did I know that Mr. Moore had anv
»/

liquor. I was not under the influence of liquor nor

intoxicated and it had been an hour or two since

we had had the highballs. Mrs. Loomis said noth-

ing. There were no boisterous actions. Mr. Moore

was not intoxicated.

I did not state to Mr. Anderson in words or sub-

stance ^^You have got one of my men what is the

use of holding the rest of US'?" Nor did I state

that Walker was working for me. I had a little

conversation with Anderson, told him I was John

Loomis, and he said ^^Are you a brother of Gus

Loomis?" and I answered, ^^Yes." We were taken

out of the car and to the apartment. Later Mrs.

Loomis was taken home and Moore and myself

were taken to the jail.

I made no statement to the officers about the

liquor as it was not mine. I would not have driven

Tardy down in the car with the liquor if I had
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known he had it. I was convicted in Federal Court

on March 25, 1923.

Cross-examination.

Upon cross-examination Mr. Loomis testified as

follows

:

I think I was convicted in this court on March

25, 1923. I do not reside at 301 Bellevue. I re-

side at 427 Bellevue North, Apartment 301. I have

resided there about a year. I have not made it a

practice to have liquor ordered at East 1111, Pros-

pect 1111, or Elliot 1111. I have never used those

numbers for any purpose, certainly not liquor. I

have never used the name of John Davis. I am not

a brother of Gus Loomis, but I may have told the

officers so. I have known Don Moore four or five

years. He called at my home apartment about

[48] 10:30 P. M., July 3d. We drank two high-

balls each. As we were leaving about 11 o'clock

we decided to go to Walker's apartment. I have

not known him intimately, have seen him occasion-

ally during the past year. I thought I would drop

in and see him and how they were getting along.

We arrived about 11:30 and were there for a half

hour. He received no telephone call, but left the

room for a couple of minutes just before we left.

Walker's apartment is one room and kitchenette.

I don't think he had a telephone connected. I have

been writing insurance three or four months for K.

H. Harper. I was with the Pacific Finance Co. in

the Shaffer Building for two years prior to that
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time selling real estate full time work. I make

about $200 a month at the Harper Co. on commis-

sion. This is a new car. When we arrived at Tar-

dy 's apartment we went immediately upstairs to his

number at 508. I had never been there before. I

had seen him shortly before this on Pike Street in

a barber shop. We decided at Tardy 's place that

we would go down town and eat. Mrs. Walker said

she couldn't take the baby as it was too small. The

Walkers were using that name because the Wel-

fare was taking care of them. I saw no liquor in

Tardy 's Apartm.ent. Tardy left the apartment be-

fore the rest of us, and was to meet us out in front

where our car was parked. We waited a couple

of minutes after he left the apartment before go-

ing down. Walker arrived at the car about the

time the rest of us did and he got in the back seat.

Mr. Moore was not intoxicated. Tardy directed us

where to drive to the Westport Apartments.

After Tardy got out at the Westport Apartments

there was no mention at all of any liquor. While

Agent Anderson was at the car I handed him a card

with the name John Loomis on it. I am not sure

I denied that the car belonged to me. I did [49]

not say to Agent Anderson at the car in substance,

'*Why not let me go and charge Walker as that is

enough anyway," as I did not mention Walker's

name.
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TESTIMONY OF J. E. TARDY (WALKER),
FOR DEFENDANT.

J. E. TARDY, having been first duly sworn, as a

witness on behalf of the defendant, testified in sub-

stance as follows:

Direct Examination.

My name is J. E. Tardy. I have pleaded guilty

in this case. I am married and have two children,

the youngest being ten months. I served in the

army during the war and re-enlisted afterwards.

I moved to the Charbern Apartments the latter

part of June, 1931, using the name of Walker be-

cause during the last winter I had been helped by

the Social Welfare and didn't want my friends to

know my true condition. I moved to the Charbern

Apartments after I had met a man in a place on

Pike Street and he asked me if I wanted a job as

a driver to deliver liquor to begin about the time

of the Elk's Convention in early July. The man
told me he would advance me some money and did

advance about $27.00 with which to make a small

down payment on a car and upon the rent, and told

me where to move in the Charbern, about the middle

of June, and that I was to go to work around July

4th. I went under the name of Walker. I worked

a little the latter part of June. My employer told

me I would get the liquor in a garage near the Char-

bern Apartments with which to make deliveries.

I had no telephone in my apartment but only

had a wall telephone to communicate in the apart-
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ment house and downstairs, but had no outside

phone. There was a buzzer at the front door. The

man who hired me was named Dolan, and when he

had an order of liquor for me to deliver he would

either come to the apartment and give me the order

or would ring the buzzer on the inside telephone.

Dolan had promised to [50] put in a regular

telephone.

I have known Mr. Loomis for about a year. I

had seen him and conversed with him two or three

days before July 3d, and told him where I was liv-

ing and the name I was living under, and invited

him up to the apartment, and to see the baby. Mr.

Loomis and his wife and Donald Moore came to the

apartment between 11 and 11:30 on the night of

July 3d, and particularly asked about the baby,

which he called ^'Red Head." The baby is eight

months old. He asked my wife and myself to ar-

range to go downtown to have something to eat,

but my wife was unable to go under the circum-

stances, but stated she had no objections if I went.

While we were all talking in my apartment the

buzzer to the door rang and I found Jim Dolan

there, and he handed me a slip of paper asking me
to deliver the liquor at the address on the paper.

I then put on my top coat, told the folks I would

meet them at the car if they would take me down-

town. I went down in the elevator to the street to the

garage, took two bottles of whiskey and two bottles

of gin, but concealed them in my pockets and also

the part bottle of gin, went up and got in the car
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with Loomis and his party. After the call came to

me I had asked Loomis if he would drop me off

at the foot of Roy Street on the way downtown.

Just before the car came to a stop I took the part

bottle out of my pocket and handed it to Don Moore

and said "I will only be a minute.'' I took the

other bottles of gin and whiskey which were in my
pockets around to the rear of the apartment house

where I was arrested. These bottles were concealed

in my pockets. I made no statement that I was

working for Gus Loomis, and was not asked. I

said something to Agent Church about being off shift

or through for the night and had got Mr. Loomis

to bring me down. I was not working for Mr.

Loomis, did not receive any call for the liquor, but

received the piece of paper [51] from Dolan. I

was not working for Loomis either directly or indi-

rectly and did not know where telephone East 1111

was. Mr. Loomis did not ask me to take liquor

down to the Westport nor pay me any money.

There was no conversation in my apartment with

reference to the liquor after Mr. Loomis came in.

I had no liquor in my apartment and did not tell

Mr. Loomis when he drove me down with the rest

of the party that I was going to make a delivery

of liquor and only told him that I wanted him to

drive me by the Westport Apartments as I wanted
to see a party. I had no liquor outside of my pock-

ets on the way down. This one part bottle I had
in an inside pocket and handed it to Don Moore
as I stepped out of the car at the Westport and did

not tell Loomis that I was handing it to Moore.
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The car was running when I asked Moore to hold

the bottle. Loomis had nothing to do with this

liquor and I did not discuss anything with Loomis

about the liquor or tell him I had any.

Cross-examination.

On cross-examination witness WALKER testi-

fied as follows:

I have known Loomis for over a year; have seen

him sometimes once a month and sometimes several

times during the month, and have visited him at

his home once with my sister and once with my
wife. I understood Loomis was in the insurance

business. Loomis knew I was a photographer and

didn't know I was a bootlegger. There was no men-

tion of liquor until the time of the arrest. I do not

drink liquor.

Mr. SHERWOOD.—What happened to the rest

of Exhibit No. 4^

The COURT.—I think we can eliminate Govern-

ment's Exhibit No. 4 and I think I will exclude it.

(Part bottle seized from car.)

WITNESS.— (Continuing.) We had drunk

nothing out of the bottle. I had used it to fill an-

other bottle in the garage and simply stuck it in

my pocket to take along to treat the boys, and had

not told them anything about it before reaching the

Westport Apartments. There [52] was no

phone where I resided. I never had East 1111. I

never called it. I had Mr. Loomis 's home phone

number. Jim Dolan is a dark man, tall, heavy set,
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do not know where he lives, his phone number was

Main 8165. Dolan handed me the memorandum of

the liquor deliveries and I destroyed them. I was

friendly with Dolan. I got into Loomis' car to

make, the delivery but didn't tell him anything

about the liquor that I had on my person. I never

took any of the bottles out of my pocket on the way

to the Westport Apartments. I directed Loomis

to the foot of Queen Anne Avenue. I told the

oflftcers I had come down in a Ford because I didn't

want to see anybody get into trouble. I made no

statement to the officers at the apartment that this

was the last delivery of the evening, and that

Loomis had asked me to make it, and that he had

offered to take me down to the Westport Apart-

ments on the way to get something to eat, and never

mentioned Loomis' name. I did say that I was

getting through work.

Pike Street Barber Shop is on Pike Street. I

have not seen Jim Dolan but once, two or three

weeks ago, since my arrest.

Redirect Examination.

Upon redirect examination the witness Tardy

testified that the overcoat he wore was a light top

coat, both in weight and in color, with side pockets.

There is no central exchange at the Charbern Apart-

ments from which you can telephone to the general

public.

The COURT.—I am going to exclude that bottle

over which there was a scuffle in the car, and the
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jury will be instructed to disregard it,—the par-

tially filled bottle,—and the jury will disregard it in

concluding upon the evidence in this case.

Mr. SHERWOOD.—Upon what grounds, your

Honor ?

The COURT.—On the ground that I don't think

it is very material, and on the ground that the agent

detected no odor from the car, and [53] that he

went in after the search and found out that Walker

was arrested. That was the basis upon which the

Court concluded this morning.

TESTIMONY OP DON MOORE, FOR DE-
PENDANT.

DON MOORE, having been first duly sworn as a

witness on behalf of the defendant, testified in sub-

stance as follows:

Direct Examination.

I have lived in Seattle for fifteen years, married,

am in the restaurant business, never conducted a

pool or card room, formerly operated a large res-

taurant in Seattle for several years.

I have known Mr. Loomis intimately for past two

years and our families visited back and forth. On
the night in question of July 3d I called Loomis on

the telephone and told him I was coming up to his

home, arrived there around 11 o'clock, stayed there

with him and his wife visiting for a short time,

then went with him and his wife to the Charbern

Apartments. Loomis had suggested that we go get
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something to eat and the three of us went down to

Mr. Loomis' car and as he likes babies he suggested

that we stop in at the Charbern Apartments and get

the Walkers, take them downtown and have some-

thing to eat. When we arrived at Walker's apart-

ment Mr. and Mrs. Loomis asked them to arrange

to go along, but the baby was sick, she had no one

to leave it with and she was excused. Just before

we were starting to leave Walker's apartment some-

one rang the door-bell and Walker stepped outside

the door and then came back in and said, ''I will go,

but I will have to stop and see a friend," then stated

that he would meet us downstairs in a few minutes

and then very shortly we went downstairs and all

got in the car.

Walker got in the right rear of the car. I saw no

liquor in his possession, no mention was made of

liquor in Mr. Tardy 's apartment, Tardy said noth-

ing to Mr. Loomis or Loomis to Tardy about the

[54] delivery of whiskey. I did not know Tardy

had any liquor when we started. I saw no other

liquor at any time except this part bottle. I did not

hear Loomis make any statement to Agent Ander-

son or any other agents that night.

Cross-examination.

Upon cross-examination witness MOORE testified

as follows:

It was somewhere around 10:30 when I went to

Loomis' apartment. I had a drink when I walked

into Loomis' house. Likewise Mr. Loomis and Mrs.

Loomis. As we left Loomis' apartment Loomis
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said there was a friend of his in distress he would

like to take them along with us to get something to

eat to which I agreed. We were in Walker's apart-

ment for something like an hour. I heard the door-

bell ring and Walker went outside. I didn't knovv^

anything about this liquor at all until we arrived at

the Westport, when Mr. Walker handed me the half

pint and said, '^Take care of this until I come

back." I was not tipping it back.

I was not intoxicated when the officers came up

to the car. I only felt as anyone else would after

a couple of drinks an hour or so before.

TESTIMONY OF G. L. CHURCH, ON BEHALF
OF DEFENDANT (RECALLED).

G. L. CHURCH was recalled as a witness for

defendant, having been previously sworn.

Direct Examination.

I did not hear Walker make any statement to

the effect that he was off shift and had got Loomis

to bring him, nor did I hear Walker state that he

was working for Loomis.

TESTIMONY OF JOHN LOOMIS, IN HIS
OWN BEHALF (RECALLED—CROSS-EX-
AMINATION).

JOHN LOOMIS, recalled for further cross-ex-

amination by Mr. SHERWOOD testified

:

I never occupied Apartment 501 at 1705 Belmont

Avenue, but on July 3d, 1931, I was occupying
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Apartment 301 at 427 Bellvue Avenue North. My
initials are J. G.

On redirect examination Mr. Loomis testified

that he did not know Jim Dolan, nor had any rela-

tions with him and never heard his [55] name,

and did not bring Mrs. Walker to testify.

TESTIMONY OF MRS. LOOMIS, FOR DE-
FENDANT.

Mrs. LOOMIS, having been first duly sworn as

a witness on hehalf of the defendant, testified in

substance as follows:

Direct Examination.

I am the wife of the defendant. I was with Mr.

Loomis on the night in controversy. I know Don
Moore. He came to our Apartment that evening,

we went from our Apartment to Mr. Walker's as

Mr. Loomis had decided to ask the Walker family

to go eat with us. The Walkers live at 508 Char-

bern Apartments. Mr. Walker went with us. I

did not see Walker have any liquor. There was no

mention at all about liquor in Walker's Apartment,

nor when Walker was called out of the room. I was
there when Walker was called out of the room.

When he came back he made no mention about de-

livering any liquor, but said, ''If you will drive me
over to Roy Street I will go with you. '

' Mr. Loomis
said he would do it.

Defendant and Government rest.
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The COURT.—Do you want to renew the mo-

tions ?

Mr. WHITNEY.—Yes.
The COURT.—They will be denied.

Mr. WHITNEY.—On the ground of insufficiency

of the evidence, on the ground that the evidence

was incompetent, irrelevant and immaterial. I also

move that the jury be instructed with reference to

the particular bottle.

The COURT.—I already have done it.

Mr. WHITNEY.—I ask that the Court at this

time direct a verdict of acquittal on the ground of

insufficiency of the evidence, and that the bottle

of liquor was seized wrongfully, and that all testi-

mony with reference to these four bottles of liquor

be excluded.

The COURT.—You have already made those

motions three or four times. Denied. [56]

Mr. WHITNEY.—Allow me an exception to the

Court's ruling in each instance.

The COURT.—Yes.
The Court adjourned at 4:30 P. M.

The Court convened August 27th, 1931, at 10 A. M.

pursuant to adjournment. All parties present.

The COURT.—Proceed.
Mr. WHITNEY.—I filed a few requested in-

structions based upon the evidence.

(Whereupon Mr. Sherwood makes the opening

argument on behalf of the plaintiff, Mr. Whitney

on behalf of the defendant Loomis, followed by the

closing argument on behalf of the plaintiff by Mr.

Sherwood.)
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INSTRUCTIONS OF THE COURT TO THE
JURY.

The COURT.—Members of the Jury: This in-

dictment was returned on the 7th day of August,

this year, and charges, as I have heretofore told

you, the defendant Loomis on trial and Walker,

who pleaded guilty, in several different counts.

Count 1 charges possession, and count 3 charges

transportation of two and a half quarts of gin and

two pints of whiskey in this automobile by Loomis

and Walker; and Count 4 charges the defendant

Loomis with having prior conviction of transport-

ing liquor contrary to the National Prohibition Act.

Walker pleaded guilty at the inception of this

trial. He is out of the case, except as his testimony

may hear upon the guilt or innocence of the defend-

ant Loomis. You can't convict the defendant

Loomis in this case merely 'because Walker pleaded

guilty. Walker may be guilty and the defendant

Loomis may be innocent; but you are concerned

now only with the guilt or innocence of the defend-

ant Loomis upon this trial. Loomis pleaded not

guilty to each of the counts in the indictment and

he is presumed to be innocent until he is proven

guilty beyond every reasonable doubt, and this [57]

presumption continues with him throughout the

trial and until you are convinced by the evidence

by the degree of proof that I have indicated.

You are instructed that it is against the law for

a person to have in his possession the liquors charged
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in this indictment; likewise, against the laws of the

United States for a person to transport liquor.

In this case there are many conceded facts, or

facts that are not disputed. There is really only

one fact in the case, so far as Loomis is concerned,

and that is whether he was transporting liquor,

—

if he knew of these bottles, these two bottles of gin

and the two pints of whiskey, and knowingly trans-

ported them. If he did, then he is guilty. If you

have a reasonable doubt upon that issue, of course

your verdict will be not guilty. It is admitted, or

not disputed, that the two quarts of gin that were

introduced in evidence, and the two pints of whis-

key, were transported in the car on this evening

that was driven by Loomis. Walker testified he had

this liquor in his pockets. It is likewise admitted,

or not disputed, rather, that the officers, in the

evening, telephoned a telephone number for two

quarts or two and a half quarts, I don't remember,

—you will remember the evidence,—and two pints

of whiskey to be delivered at a certain point in this

apartment. Walker testified, and the witnesses of

the Government, likewise, that he did deliver that

in the apartment as it was named by the officers in

the telephone message,—the two quarts of gin and

the two pints of whiskey.

It is likewise testified by the witnesses on the

part of the defense,—and by way of parenthesis,

when I say that it is the evidence, when I refer to

the testimony and seek to challenge your attention

to the testimony, it is merely to challenge it to your

[58] attention as to what was testified to, and
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not for the purpose of telling you what the testi-

mony was. I may be mistaken upon my recollec-

tion. You will have to pass upon it as you under-

stood it from the witnesses, and disregard any

statements I may make as to my recollection of the

evidence.

It is in the evidence, I think, that Loomis stated

that about eleven o'clock at night he and Moore,

who had come to his home in response to a tele-

phone message, and his wife, went to the apartment

of Walker,—Tardy is the right name,—and Walker

is the name he used. Moore said that, in substance

or to the effect, Loomis was very fond of babies and

called to see Walker's baby. Loomis testified he

went there for the purpose of taking Walker and

his wife and ten months' old baby to dinner. The

place where the dinner was to be had had not been

agreed upon—that was to be determined later.

Loomis, in substance, stated that they came to

Walker's house about eleven o'clock, and that the}^

waited there about half an hour, and someone

rapped at the door. Walker went to the door and he

stepped out of the door, and then came back and

said, in substance, that he would meet them at the

automobile, and took his overcoat and went out, and

the balance of the party went out in the automobile

;

that Walker, shortly after, came and went into the

automobile and they asked where they should stop

and Walker told them, and when they got there, he

got out and went out and delivered this gin. You
have heard the evidence of the witnesses as to what

transpired at the automobile. And, likewise, the

conversation as to what was said in the apartment.
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You are instructed now that you may not con-

sider an}^ statement that was made by Walker or

Tardy in the house as to anything with relation to

Loomis, because that was a statement made in the

absence of Loomis, because, if there was a con-

spiracy, it was after [59] the conspiracy or con-

federacy had ended and Walker was under arrest.

So you will disregard it. And you will likewise dis-

regard the half pint of gin that was found in the

automobile, and disregard the testimony with re-

lation to it. You may consider the conversation

and conduct of the officers and the parties aside from

this half pint or half quart of gin.

Now, you. Members of the Jury, are the sole

judges of the facts in the case, and you must de-

termine what the facts are from the evidence which

has been presented, and the circumstances which

have been disclosed. It is not necessary for the

Government to prove the guilt of the defendant by

direct and positive testimony; this may be estab-

lished direct testimony and circumstantial evidence,

or by circumstantial evidence alone ; but in order to

do that the circumstances, in order to be sufficient

to convict, must be sufficient to convince the jury

beyond a reasonable doubt of the guilt of the de-

fendant, the circumstances must be consistent with

each other, consistent with the guilt of the defend-

ant, inconsistent with his innocence and inconsis-

tent with every other reasonable hypothesis except

that of guilt. When they are of this character, then

the circumstances alone would be sufficient to con-

vict.
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In determining what the facts are, you are like-

wise the sole judges of the credibility of the wit-

nesses who have testified and the weight to be given

to the testimony of the witnesses, and in consider-

ing the weight or the credit you desire to attach to

the testimony of the witnesses, you will take into

consideration the demeanor of the witnesses upon

the stand, the reasonableness of the story, the op-

portunity of the witnesses for knowing the things

about which they have testified, the interest or lack

of interest in the result of this trial, and from all

these circumstances [60] determine where the

truth in the case lies. Is there anything here to

show discredit upon the reasonableness of the story

of any witness, upon the testimony of the witnesses

on the part of the Government, where they have

testified to any substantial fact which is in dispute,

or have they any interest in the result of this trial.

They are paid a fixed stipend, a fixed compensation,

not based upon conviction in any case, but merely

to ferret out and find conditions and facts and pre-

sent them to the court. Have they disclosed any

prejudice? If so, discredit the testimony to the

extent you believe they are unfair.

The defendant, of course, is interested, because,

if he is convicted he must be punished. Are the

interests of the other witnesses in the case, by
reason of friendship or other relation so fixed and
have they such a status as would cause them, in your
opinion, to testify untruly in this case? Does the

testimony sound reasonable? Do you think a man
would go to a house at eleven or twelve at night for
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purpose of seeing a baby, and a party at eleven or

twelve o'clock go to a place to get a man and his

wife and baby ten months old to take them down

and feed them a good dinner? Were either of the

things they have indicated the real inspiration, that

Loomis wanted to see the baby, or to take them to

eat? If Loomis wanted to see the baby, would he

have gone there at eleven o'clock, or because of the

poverty of Walker's family would he have gone

out at midnight for the purpose of taking them

downtown to dinner, or would he have relieved that

poverty in some other fashion. Was the purpose

of changing his name from Tardy to Walker because

of extreme poverty which wanted to keep from his

friends, and moving into the apartment which he

did and the changing, or taking another name be-

cause he didn't want his friends to know his pov-

erty? He testified that Loomis [61] and Walker

had been friends for some time; that Loomis knew

his change of residence, knew where his apartment

was, called at the apartment. Was the purpose of

Walker changing his name, something else? Was
it for the purpose of entering into an unlawful

career? Do the facts disclosed in this case show

that Loomis had any relation to it? Is the testi-

mony of the defendant and his witnesses reasonable,

that Loomis didn't know anything about this trans-

portation? Is it shown by the evidence here that

the real purpose was to go to Walker's house or

place at that time in response to the telegram or

telephone message of the officers and secure the

liquor and drive down to this apartment? Is that

the real purpose? Do the circumstances in this
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case show that beyond a reasonable doubt ? If they

do, that would be sufficient to convict, but if you

have a reasonable doubt, then you must return a

verdict of not guilty.

You will consider this testimony fairly and con-

clude upon the evidence yourselves ; make your inde-

pendent findings from the testimony as twelve reas-

onable men; eliminate from your minds any opin-

ion that you may have as to my impression of the

evidence in this case,—I have none. That is for

you to determine, and from your independent con-

sideration of this testimony you must draw your

conclusions. I have merely referred to the various

things for the purpose of challenging your attention

to the testimony to consider the reasonableness of

all of the testimony and to conclude as twelve con-

scientious, fair-minded men and women to find upon

this issue as to the truth and the right; and if you

have a reasonable doubt, resolve that doubt in favor

of the defendant. He is entitled to a square deal,

and the Government is entitled to a square deal.

The Government need not prove a 'defendant

guilty beyond all reasonable doubt,—I mean, beyond

all possibility of doubt, but it must be beyond all

reasonable doubt. And a reasonable doubt is [62]

just such a doubt as will cause reasonable, prudent

men, under like circumstances and conditions as

that before the jury to the defendant, to pause or

hesitate in arriving at a conclusion. It is a doubt

which is created by the want of evidence, or may
be by the evidence itself ; not imaginary, speculative

or conjectural.
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A juror is satisfied beyond a reasonable doubt

when he or she is convinced to a moral certainty ot*

the guilt of the party charged.

I believe I have covered the case. Are there any

exceptions ?

Mr. SHERWOOD.—If your Honor please, I

would like to have an instruction with reference to

aiding and abetting in the commission of an of-

fense.

The COURT.—Oh, I don't think that is in the

case. He could not aid and abet unless he knew;

and if he knew, he is guilty with all the others that

were a party to it.

Mr. WHITNEY.—If the Court please, I would

like to have the Court give the defendant's pro-

posed instruction No. 4, and except to the failure

of the Court to give it.

The COURT.—Let me see it. (Clerk hands

papers to Court.) No, that is not in the case.

Mr. WHITNEY.—Exception, your Honor for

failure to give it. And also instruction No. 6.

The COURT.—Number what?

Mr. WHITNEY.—Number 6, the last one. I

think your Honor fairly covered the first three.

The COURT.—No, no. I could not do that.

The jury will consider any statement in the testi-

mony testified to by the witnesses on the part of

the Government as to statements made by the de-

fendant Loomis, just what was said, and the cir-

cumstances under which they were said, and con-

sider the testimony of all the witnesses, and whether

there would be the possibility of mistake as to
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what was [63] said, rather than the particular

thing that was testified to by any one witness.

Mr. WHITNEY.—Just calling your attention to

the instruction. I only asked it as to the conver-

sation at the car.

The COURT.—That applies to all.

Mr. WHITNEY.—Your Honor instructed the

jury in regard to the conversations of the officers,

but nothing in regard to the bottle of liquor or the

finding of the liquor. I except to that instruction,

that they could consider the conversations that

took place, without eliminating the conversations

that took place at the car, and I do except to the

instruction as given and allowing them to testify

to anything occurring at the car, on the ground

that the conversation took place after the illegal

search and detention of the defendant, that the

search was illegal, and therefore no conversation

that took place there after that was legal.

The COURT.—Noted.
The COURT.—It will require your entire num-

ber to agree upon a verdict, and when you agree

upon a verdict, you will cause it to be signed by

your foreman whom you will elect immediately upon

retiring to the jury-room.

The verdict is the usual form. In the blank

you may write '^Is" or ''Not" as you may find.

The indictment is not evidence in the case, ])ut

merely informs you as to what the charge is.

As to Count 4, if you find the defendant guilty

of transportation, then you will find him guilty of

the former conviction, because it is admitted that
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he was formerly convicted, but if you find Mm inno-

cent on the transportation count, then you cannot

find him guilty of former transportation. You

must find him guilty on all counts, or not guilty on

all coimts. If he is guilty of transportation, he is

guilty of possession. [6'4]

Mr. WHITNEY.—I except to the last instruction.

The COURT.—The exhibits, excepting the part

bottle that was excluded, I will send out.

Mr. WHITNEY.—If the Court please, I except

to giving that motion to the jury, inasmuch as the

petition to suppress has not been granted, except as

to the one bottle.

THE COURT.—This is simply upon a statement

of interest. They can simply consider that with re-

lation to the use of the car and the conduct with

relation to it, and whether it would carry any notice

as to the transportation of the two quarts of gin and

the two pints of whiskey.

Mr. WHITNEY.—Exception, your Honor.

Jury retires.

Government's Exhibit 6, plaintiff's petition to

suppress evidence, was admitted in evidence and

read to the jury by Mr. Sherwood and is as follows

:
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United States District Court, Western District of

Washington, Northern Division.

No. 41,607.

UNITED STATES OP AMEEICA,
Plaintiff,

vs.

JOHN LOOMIS and GEORGE E. WALKER,
Defendants.

PETITION OP JOHN LOOMIS TO SUPPRESS
EVIDENCE.

Comes now the defendant, John Loomis, through

his undersigned attorney, and moves the Court for

an order to suppress certain [65] evidence

against the said defendant herein, alleged by the

plaintiff to consist of a one-fifth gallon bottle ap-

proximately half full of gin and all facts and testi-

mony relating to the search for and the seizure

thereof, and for an order restraining the United

States Attorney for the above-entitled District from

using or attempting to use said evidence or said

testimony in the contemplated trial upon the indict-

ment herein.

That this defendant, John Loomis, was on the

public streets of Seattle, Washington, on the night

of July 3d, 1931, at a point near 119 Roy Street,

seated in an automobile which this said defendant

was driving ; that seated in said automobile with this

said defendant was the wife of said defendant in

the front seat, and in the rear seat was also seated a
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guest ; that without any warrant of arrest or search

warrant; and without any reasonable or probable

cause, and without any cause whatsoever, and with-

out the acquiescence or consent of this defendant,

one H. R. Anderson, a Federal Prohibition Agent

of the Department of Justice of the United States of

America, restrained and detained this defendant,

proceeded to search said automobile and removed

therefrom a certain one-fifth gallon bottle, alleged

to be about half full of gin and arrested this defend-

ant; that the said alleged bottle containing alcohol

was not visible to the said Prohibition Agent at the

time of the instituting of the said search and the

arresting and detaining of this defendant; that the

said search was in violation of this defendant 's con-

stitutional rights, and particularly in violation of

the rights guaranteed this defendant by Articles 4

and 5 of the Constitution of the United States.

This defendant was indicted in the United States

District Court for the Western District of Washing-

ton, on or about July 17th, 1931, charged with the

crime of possession and transportation of intoxicat-

ing liquor in violation of the National Prohibition

Act, and that [66] the United States Attorney

will use or attempt to use the said evidence against

this defendant in the contemplated trial thereof un-

less restrained by order of this Court.

W. M. WHITNEY,
Attorney for Defendant.

State of Washington,

County of King,—ss.

John Loomis, being first duly sworn on oath
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deposes and says: That he is the defendant in the

above-entitled action ; that he has read the foregoing

petition to suppress and for a restraining order,

knows the contents thereof, and that the same is

true.

JOHN LOOMIS.

Subscribed and sworn to before me this 22d day

of Aug. 1931.

[Seal] B. A. NORTHROP,
Notary Public in and for the State of Washington,

Residing at Seattle.

The following is Defendant's proposed Instruc-

tion No. 4, filed and presented to the court and the

submitting to the jury was refused, to which de-

fendant excepted and exception allowed, to wit:

^'The Jury is instructed that so-called admis-

sions or statements made by the defendant after

his arrest are to be considered and taken with

great caution, and evidence relating to any al-

leged statements or admissions by a defendant

must be carefully considered, weighed and

scrutinized. This is based upon the reason

that the officers may have, or might have, mis-

understood the statements of a defendant, or

that the officers may have forgotten the exact

words or the substance of the alleged admissions

or statements.
'

' [67]

The following is Defendant's proposed Instruc-

tion No. 6 filed and presented to the Court, which

the Court refused to submit to the jury, to which

defendant excepted and exception allowed, to wit

:
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ii\The Jury is instructed to disregard any al-

leged statements testified to by Agent Anderson

that the defendant Loomis made to him at the

car on the street." [68]

CERTIFICATE OP JUDGE TO BILL OF EX-
CEPTIONS.

United States of America,

Western District of Washington,—ss.

I, Jeremiah Neterer, Judge of the United States

District Court for the Western District of Washing-

ton, Northern Division, and the Judge before whom
the above-entitled action was tried, to wit, the cause

entitled United States of America, Plaintiff, vs.

John Loomis et al.. Defendants,

—

DO HEREBY CERTIFY that the matters and

proceedings embodied in the foregoing bill of ex-

ceptions are matters and proceedings occurring in

said cause and the same are hereby made a part of

the record herein ; and that the above and foregoing

bill of exceptions contains all the material facts,

matters and proceedings heretofore occurring in said

cause and not already a part of the record therein

and contains all the evidence, oral and in writing

herein, including the petition to suppress of the de-

fendant and that the above and foregoing bill of ex-

ceptions was duly and regularly filed with the Clerk

of the said court and thereafter duly and regularly

served within the time authorized by law; and that

no amendments were proposed to said bill of excep-

tions excepting such as are embodied therein; that

due and regular written notice of application to the
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court for settlement and certifying of said bill of

exceptions was made and served upon the defendant,

which notice specified the time and place (not less

than three nor more than ten days after the service

of said notice) to settle and certify said bill of ex-

ceptions.

That the exhibits referred to in said bill of excep-

tions are directed to be, and hereby are, made a part

of said bill of exceptions, [69] but that said

Exhibits 1, 2, 3 and 5 need not be forwarded to the

Circuit Court of Appeals.

Dated at Seattle, Washington, this 4th day of

January, 1931.

JEREMIAH NETERER,
District Judge.

Received a copy of the within bill of exceptions,

together with a transcript of the testimony this 11

day of December, 1931.

ANTHONY SAVAGE,
Attorney for Plaintiff.

Approved.

Jan. 4, 1932.

CAMERON SHERWOOD,
Asst. U. S. Atty.

W. M. WHITNEY,
Attorney for Loomis.

[Bill Endorsed] : Lodged Dec. 11, 1931.

[Endorsed] : Filed Jan. 4, 1932. [70]
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PRAECIPE FOR TRANSCRIPT OP RECORD.

To the Clerk of the Above-entitled Court

:

Will you please prepare and certify a transcript

of record upon appeal to the United States Circuit

Court of Appeals for the Ninth Circuit in the above-

entitled cause, and include therein the following

papers and proceedings. You may eliminate all

captions, except in the indictment and other intro-

ductory matters so far as possible.

1. Indictment.

2. Arraignment of defendant Loomis.

3. Plea of the defendant.

4. Verdict of the jury.

5. Motion for a new trial.

6. Journal entry denying motion for a new trial,

and noting exception.

7. Judgment and sentence of the defendant

Loomis.

8. Assignments of error.

9. Petition and notice for appeal.

10. Order allowing appeal.

11. Citation on appeal.

12. Bond of August 28th, 1931, on appeal. [71]

13. Journal entry of Augiist 28th, 1931, directing

Clerk to approve bond.

14. Order of court approving appeal bond dated

Oct. 26, 1931.

15. Journal entry of October 26, 1931, extending

term for appeal purposes to December 15,

1931.
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16. Journal entry of November 2d, 1931, extending

time for appellant to perfect his appeal to

December 15, 1931.

17. Stipulation extending time for appellant for

appeal purposes to January 15, 1932.

18. Order signed December 11, 1931, extending

time for appeal purposes to January 15,

1932.

19. Docket entry of December lltli, 1931, showing

filing of appellant's proposed bill of excep-

tions.

20. Appellant's notice of time of settling bill of

exceptions.

21. Certified bill of exceptions.

22. Praecipe for transcript of record.

23. Clerk's certificate.

W. M. WHITNEY,
Attorney for Defendant. 1320 Alaska Building,

Seattle, Washington.

Received a copy of the within praecipe this 7 day

of Jan., 1932.

ANTHONY SAVAGE,
Attorney for Pltff.

[Endorsed] : Filed Jan. 7, 1932. [72]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify that this typewritten tran-

script of record, consisting of pages numbered from

1 to 72, inclusive, is a full, true and complete copy

of so much of the record, papers and other pro-

ceedings in the above and foregoing entitled cause

(except captions where omitted) as is required by

praecipe of counsel filed and shown herein, as the

same remain of record and on file in the office of

the Clerk of said District Court at Seattle, and

that the same constitutes the record on appeal herein

from the judgment of said United States District

Court for the Western District of Washington to

the United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify that the following is a true,

and correct statement of all expenses, costs, fees

and charges incurred in my office or on behalf of the

appellant for making record, certificate or return

to the United States Circuit Court of Appeals for

the Ninth Circuit, in the above-entitled cause,

to wit: [73]
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Clerk's fees, (Act of Feb. 11, 1925) for mak-

ing record, certificate or return, 166

folios at 15^ per folio, $24.90

Appeal fee (Sec. 5 of Act) 5.00

Certificate of Clerk to Transcript of Record, .50

Total $30.40

I further certify that the above cost of preparing

and certifying record, amounting to $30.40 has been

paid to me by the attorney for the appellant in

the above-entitled cause.

I further certify that I transmit herewith the

original citation in the above-entitled cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of the said

District Court at Seattle, in said District, this 8th

day of January, 1932.

[Seal] ED. M. LAKIN,
Clerk of the United States District Court for the

Western District of Washington.

By T. W. Egger,

Deputy. [74]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

the United States of America, and to Anthony
Savage, United States Attorney for the West-

ern District of Washington, GREETING:
You are hereby cited and admonished to be and
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appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden at the

City of San Francisco, within thirty (30) days from

the date hereof, pursuant to an appeal filed in the

Clerk's office of the District Court of the United

States for the Western District of Washington,

Northern Division, wherein John Loomis is the ap-

pellant and the United States of America is the

appellee, to show cause, if any there be, why the

judgment in the said appeal mentioned should not

be corrected and speedy justice should not be done

on that behalf.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of the District Court of the United

States for the Western District of Washington,

Northern Division, this 26 day of October, 1931.

[Seal] JEREMIAH NETERER,
United States Judge.

Copy of above received this 26th day of October,

1931.

CAMERON SHERWOOD,
Attorney for Plaintiff,

Asst. U. S. Atty.

[Endorsed] : Filed Oct. 26, 1931. [75]

[Endorsed]: No. 6726. United States Circuit

Court of Appeals for the Ninth Circuit. John

Loomis, Ai)pellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal
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from the United States District Court for the

Western District of Washington, Northern Division.

Piled January 13, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




